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Ex Parte

Ms. Magalie Roman Salas AJUKf·, ~/Lf cur '(''F~/G/A/AL
Secretary oJ, IVI1
Federal Communications Commission
1919 M Street, N.W.
Room 222
Washington, D.C. 20554

Re: Applications of WorldCom, Inc. and MCI Communications
Corporation for Transfer of Control of MCI Communications
Corporation to WorldCom. Inc. (CC Docket No. 97-211)

Dear Ms. Salas:

On behalf of WorldCom, Inc. ("WorldCom"), enclosed please find an
original and four (4) copies of a recent order issued by the Florida Public Service
Commission. WorldCom requests that a copy of this order be placed ex parte in the
official record in the above-referenced proceeding.

Please contact the undersigned if you have any questions.

Respectfully submitted,

'-IV4V/Jf
Richard S. Whitt
Director, Federal Affairs
WorldCom, Inc.

cc: Ms. Michelle Carey, Esq.
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Tallahassee, Florida 32399-0850
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APRIL 16, 1998

DIRECTOR., DIVISION OF RECORDS Ma) RBPORTIRG

DIVISION OP LBGAL SDvtCBS (B. J:EATIH<n~~
DIVISION OF COMMCNtCATtOHS (WILtrIAMBf\6J-) ,~-

OOc:m1' NO. '7160'-TP - RBQtJEST fOR APPROVAL OF 'I'JANSFER
OF t.UftROL OF KCI COMMt1HIeATIOHS CORPORATION (PARBNT
CORPORATION OF MC% MBTR.O ACCBSS TlWISMISSION SERVICES,
INC., -1IOLmD. OP AAV/IJ.iSC ClRTInCAft 2986, ARD Mel
TELEO:HaJI1ICATIONS ~QR, HOLnBR. OF txc CBkTtFICATE
&1, PATS CBltTIIICATB 3080, AIm AAV/JJ.BC CD.'1'IPICATB 3""
TO 'rC INVEftMBRTS C01U'., A 1fttOLt,y..0MN!J) SWSIDIA!tY OP
1fORL1)(X)M, IE. D/8/A LJ)DS WORLl)QOM.

APRIL 28, 1998 - RBGCLAR. AGBImA. - MOTION TO DISMISS 
PARTIES !O.Y PARTICIPATE

CRIttCAL DATES: NONE

SP~CZAL LMSTROCTIONS: I:\PSC\LEG\WP\971G04.ROM

By letter dated November 2S, 1997, WorldCom, Inc. d/b/a LODS
'f4orldCom (WorldCom) ana MCl Communications Corporation (Mel) (a:a
joint movants, herein referre4 to as KCI/worlQC~_) filed with this
Commission a joint petition for approval of transfer of control of
Mel to TC Investments Corporation (TC Investments), a subsidiary of
WorldCom. The cOIaPan1es have stated that upon cClnsu.nunation of the
transaction, this new whCllly-owned subsid1ary of WorldCom will be
renamed Mcr Communications Corporation.

MeI Communications Corporation is the parent co~pora~ion of
MClmetro Access Tran8mis~ion Services, Inc. and Mel
Telecommunications Corporation. MClmetro Acc~ss Transmission
Services, Inc. is the holder of AltGrna~ive Aceess Vendor
Certifie.te, with authority to provide Alternat1ve Local Exchanqe
services CAAV/ALEC), No. 2986. Mel Telecommunications Corporation
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i3 the holder of Inte~exchange Telecommunications (IXC) Certificate
No. 61, Pay Phone Ce~tificate No. 30BO, and AAV/ALEC Certificate
No. 3996..

On December 15, 1991, GTE Corporation and GTE CommunicatiQns
Corporation (GTE) filed a petition requesting leave to intervene in
this proceed1nq. On December 24, 1991, Mel and WorldCom filed a
joint response in opposition to GTE's Fetit10n to Intervene. By
Proposed Ag@ncy Action Order No. PSC-98-012S-rOr-TI, issued January
22, 1998, the Commission approved the transfer of eontrol. On
January 26, 1998, GTE filea a Reply to MCr and WorldCom's joint
opposition ~o GTE's Petition to Intervene. On February 6, 1998,
Mel and WorldCom filed a Joint Motion to Strike GTE's Reply to
WorldCom and MCI's Oppoeition to G~E's Petition to Intervene. On
February 12, 1"8, the Communicat1ons Workers of America (CWA)

"requested leave to intervene in this proceeding and proteste4 Order
No. PSC-98-012S-FOr-TI. That same ~ay, GTE filed a protest of
Order No. ~SC-ge-012S-FOF-TI. #On February 13, 1998, GTE filed a
memorandum in opposition to WorldCom', and MCl's Joint Motion to
Strike. On March 3, 1998, Mer and WorldCom filed a Joint Motion to
Di8~iss GTE's and CWA's protes~s of Order No. PSC-9S-012S-FOF-TP
and CWA's petition to intervene. That s~e day MCI and WorldCom
a150 filed an Answer to the protests. On March 10, 199a, CWA filed
a letter askinq the Commission to deny HeI's and WorldCom's Motion
to Dismiss. ~lso on that day, GTE filed a Memorandum in Opposition
~o MCIFs and WorldCom's Joint Motion to Dismiss.

This is staff's recommendation on the Joint Motion to Dismiss.

plScus,tON Or IllylS

Illy! 1: Should the Commission qrant WorldCom's and Met's Joint
Motion to Di~miss GTE's Petition on Proposec1 Aqency ~ct.ion and
R@quest for Sec~ion 120.57 Kear1nq and CWA's Petition to Intervene
and Protest of Order No. PSC-9S-012S-FOF-TI?

BECOHHIIP&TIQI: ~es. Takinq all the petit1oners' alleqat10ns as
~rue, GTE and CWA have both failed ~o sufficiently alleqe standing
to protest. th.e approval of the transfer of control of MCl to
WorldCom. The Joint Motion to Dismiss GTB's and CWA's p~otests

should, therefore, be qranted, and Order No. ~SC-98-012S-FOF-TI
~hQuld be made final and effective as of April 28, 1998.
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S'rUl' MleLYSIS;..
POSITIONS

t . let1~!.onlS

In its ~etition, GTE asserts that HCl/WorldCom have alleged
that the proposed transfer will accelerate competition ana enhance
competitive choice for telecommunications cU8to~ers. GTE ar9ues,
however, that onee the Commission has the info~at1Qn necessary to
fully evaluate this merger, the Commission will find that the
merger will actually decrease competition in Florida.

GTE states that it ie actively involved in the markets tha~

MCI/Worl~Com have described and is also a customer of WorldCom.
Thus, GTE ar~ues ehat it hae a substantial interest in
participating in this case and in evaluating whether the proposed

, acquisition will produce the' benefits that: MCI/WorldCom have
assertea that it will. GTE ar;ues that its substantial interest 1n
this proceeding is based upon the fact that it 1s a custo~er 'and a
competitor of the merqed entity. GTe states that it buys most of
its long-aistanc8 transmission capacity from WorldCom. GTE argues
that WorldCom offers much better prices for wholesale supply than
its largeat rivals AT&T, HeI, and Sprint. In aaditioft, GTE states
that WorlclCom offers advanced features and capabilities to its
wholesale customers ~hat other providers do net ofter. Without
access to ~hese advanced f.atu~es, GTE arques that its ability to
compete will be detrtmentally affected. GTE also asserts that the
merger will likely change ~orldCom's practices in the wholesale
market. GTE states that it expects that WorlaCom will raise 1t~

wholesale rat.es.

In support of its petition, GTE cites a numbar of Commission
orders granting intervention to resellere, purchasers, and
potential purehasers in Commission proceed1nqe. 1

1 Amon; the interventions cited by GTE are American
Communications Se~v1ces of Jacksonville, Inc. (ACSI) intervention
in the proceeding to consider BellSouth Telecommunications, Inc.'s
application to provide lonq d1,tance service unQer Section 211 of
the Act, Docket No. 960786-TP. G~E also' notes that the Commission
has allowed resellers to 1n~ervene in AT&T':s application for a
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GTE also cites a number of other cases in which the Commission
has allowed" customer, of it utility to intervene in proceedings
before theocommission. i GTE further states that the Commission
has also allowed competitors to intervene in Co~ssion pro~eeQin9S

based solely upon their status as compee1tors. 3

, GTE argues that its interests will also be affected by the
merqer bec8use a ~jor competitor will be removed from the. market.
GTE asserts ~hat this w1ll cause a change in WorlaCom's behavior 1n
the market. Without WorldCom's presence in the wholesale market,
GTE asserts that its own interest and ability to compete in the
wholesale lonq distance market will be affected. GTE states that

Thus, GTE's interest is not just a com.petitive or
economic interest. GTE is not seekin; to be protected

certificate, Docket No. 830489-TI; Southern Bell's post
divestiture application for a certificate to provide WATS service,
Docket No. 830S3i-TL~ the application of GTE Sprint Communi~ations

Corporation for a certificate, Docket No. 83011e-TP; the
application for a transfer of certificates from Twin County Utility
to Southern States Utilities, Inc., Doeket No. 881339-WS; Centel's
application for a certificate to provide long distance, Docket No.
890689-TI; the application of Oni~edTelephone to proVide 10nq
distance service, Docket No. 87028S-TI: and the petition of Mel
Telecommunications to provide lonq distance service, Coeket No.
8204S0-Tt?

:I Among the cases c1\:ed by GTE are the investigation of
possible overearnings by Heather Hills Estates, Docket No. 96814
ws; the application for a rate increase and increase in service
availabi11ty Dy Southern States Utilities, Docket No. 950495-WS;
Gainesville Gas Company's petition for increa8e rates, Docket No.
810688-GUi and clor1da Power and Li;ht's petition to eatab11sh an
amortization schedule for nuclear qen@rating units to .ddress the
poten~lal for 3tranded investment, Docket No. 9S03S9-EI.

J GTE cites intervention by ~ompetitor8 in the petition by
subscribers in the Groveland exchanqe for EAS, Oocket No. 941281
TL; Continental Telephone's petition for waiver of Rule 25
4.345(4), Fl~r1da Administrative Code, Docket No. B20S29-TP; and
Centel's application for authority to provide interexchange
service, Docket No. 990689-TI'.
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from competition; at present, it is not even a competitor
in the~holesale market. Rather, GTE's interest is in
assur~ng the kind of conditions that are necessary to
qive all market participants a fi;htinq chance of success
in the lo~g term, so that long-d1stance competition can
flourish 1n Florida.

GTE argues that it has raised serious concerns that the merger will
affect the long-distance &nQ local market. GTE arques that the
Commission must, therefore, fUX'ther investigate this merqer in
order to determine if the merqer is in the pUblic interest.

In addition, GTE arques that the Commission should rej ect
HCI/WorldCom'e challenge to GTE's standing in this case because
GTE's participation will help expose some of the important issues
involved and because GTE can provide a balance to the perspeotive
preseneed by MCI/WorldCom. GTE asserts that i~ has already shown
that it: can icientify 1mpo:tant aspec:ts of this merger ~hat the
Commission should cons1der, as ind1cated by the discussion of this
matter at the Commission's January 1, 1998, Agenda Conference.

Furt:her.more, G~E arques ~hat HCI/WorldCom must prov8 that the
merger is in the public interest. GTE arques that the Commission's
proposed agency action order has. effectively, created a
presumption that the merqer is in the p\.1blic interest, without
requiring any proof from the entitles involved. GT& asserts that
the Commission should proceed with this matter and require
MCI/WorldCom to d~onst~ate, in accordance with Section 364.335(2)
and (4), Florida Statutes, and Commission RUles 25-24.473 and 25
24.730, Florida Administrative Code, that the merger is in the
public interest.

GTE notes that MCI/WorldCom did not submit any information or
evidence in support of the application for app%oval of the merqer
and d1d not attempt to conform their application to provide any
quidance as to the effects that the merger would have on
competition. GTE states that the Commission has emphasized in the
past tha~ the burden of proof is upon the applicants to demonstrate
that the proposed transaction is in the public interes~. • GTE adds

• 1&& Order No. 21420, issued June 20, 1989, in Docket No.
e80140-11, Application of Metro Comma Network, Inc. For Transfer of
IXC Certificate to Profit Concept Systems of Lake County d/b/a.
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that if the parties will not put on enouqh evidence to support
their claims~that the merger 13 in the public interest, the burden
should·not be upon the interested parties to show that the pUblic
interest buraen has not b,en met. GTE ar9ues that the Commission
must require MCI/WorldCom to demonstrate soft\e factual ba:sis for
their assertions. GTE arques that only after an inquiry of those
facts, will there be an ade~uate basis for a Comm1ss1~n finding
that the merger is in the public interest. GTE further arques that
without further analysis, if the Commission's PAA Order approving
the transfer of control becomes final, the decision would "•.. be
a text:book exaft1ple of impermissibly a.rbit.rary and capricious
action.# GTE Petition at 22.

Fin.411y, GTE argues that this is a c:r1tical merger with
complex policy questions. GTE states that the Florida Commission
should, therefore, ccnduct a thorouqh inve.tigation of the merger.
GTE further asserts that it. believes such an investigation will
show that the merger will decrease co~petition, and compromise the
supply of bulk capacity and advanced features.

In its Petition, CWA asserts that the Commission shOUld.
conduct a formal proceeding to determine the impact that the
proposed mer~er will have on Florida cons~e~s. CWA arques that
the merger will, in fact, adversely affect consumers because it
~ill hinder the development of competition, it will aecrease the
quality of service, it will adversely aftect the Internet market,
and it will result in job loss for communications workers.

Like GTE, CWA argues that the merger will adversely affect the
local exchange residential and small business market. CWA argues
that the merger will cause a reduction in investment in facilitie:s
in local markets, while it will eliminate Her ~s an aqgressive
competitor tor residential and small business service. CWA assert~

that before the merger, Met haa plans to enter the local market.
After the merger was announced, however, WorlaCom announced that
the merged company would retreat from the consumet/residential
market. CWA fQrther asserts that ~he eompaniee have reduced their
plans for local loop investmentg. CWA adds that the cost savings
that MCI/WorldCom aS5ert will taka place due to the merger can only

Metro Long Distance.
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take place 1f there is some shift in the business focus.

·CWA. also arques that the merger will result in a shift of
revenues from the public: switched network to the MCI/WorldColll.
net\Jor)c. CWA states that because the tt\erqed entity will be
vertically in~eqrated, MCI/WorldCom will be ~. ideally
positioned to arbitrage bus1ness opportunities opened by •
competitive, deregulatory policy." CWA' Petition at 10. CWA
further 488erta that wh11e Mel and WorldCom have alleged that the
merger will enhance competition, the merged entity will not
actually be competini in all markets, but will only compete for
business customers.

In addition, CWA argues that the mergoer will result in a.
substantial access charqe bypass. CWA arqueJ that this will result
in a significant loss of revenue to the local exchange companies,
and, therefore, a decrease in the quality of service provided by
the LEes. CWA further arques that such a decrease in revenue would
also reauce investments in upqradinq and expanding facilities.

CWA also argues the ~erqer will ha~e a detrimen~al impact on
Internet service. CWA asserts that the merqed entity will have 63%
of all Internet Service Providers (ISfs) connected to the network.
Thus, CWA asserts that the merqer will siqnitlcantly reduce
competition in the Internet provider market. This reduction in
competition will, arques CWA, allow the dominant entity to control
prices and access to the Internet backbone and to further
consolidate i~s con~rol over the Interne~ network. CWA fur~her

argues that this would impede ne~ prOViders' ability to compete or
even to enter the market.

Finally, CWA argues that the ~erqer ~11l redu~e employment
grcwth.in Florida. CWA asse~~s that the reduced spending will
result in the losa of jo~s for Florida communications workers. CWA
estimates that the merger will have a detrimental effect en 75,000
co~unicationB workers na~ion~1de by the year 2002, iacludinq a
large portion in Florida. Thus, CWA argues that the merqer is net
in the public interest. To support its assertions, CWA notes that
soon after the merger was announced, Met stated that 1, sao
employees would lose their jobs.

7
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MCl.snd WortdCQm

In their Motion to Dismiss, MCI/WorldCoID state that GTE bases
its petit. ion on assertion. that GTE will no lonQer be able t.o
obtain discounts tor whol.sale lOfl9'-dtatanee servic:es thAt it
currentlr received from WorldCom. MCI/WorldCom argue tha~ GTE is,
however, prote~cd from a~ch a throat gecause the GTE contract with
WorldCom 1neludes ~mult1-yea.rN protection. MCI/WorldCom nots that
GT~ ha~ aeknowledg&o that ~h. contraet between WorldCom and GTE
inc:lude3 ~ ~mult1-year~ provislon that would prevent MCI/WorldCom
f:crn immediately c:anceling the contract. Motion to Dismi8. a~ 2.
MCI/WorlQCQ~ a180 noto that GTE has recently &nnouncec tran'actlons
with Qwest Communication. that ~ill allow GT£ to have an a~vanced
data networ~ with access nationwide. MCI/WorldCom assert that Gtt
has indic:e.t:ed. that Qwelt will be providintJ l:TE with acivanc:ed
services. MCI/WorldC:om 433ert t.hat this aqreemQf'\t will cover
Flotida; thQ:'ofo~., CT£ does not depend upon Worlc:lCom for sueh
acce~s. Tnus, MCI/WorldCom arque that GTE's ~14im of stand1nq 1s
speculative because GTE's claim ls~ ossentially, that it may, at
soma point, viah to.o.~er ,erv1ees from WorldCom.

Spec1 fieally, HCI/WorldCoftl argu~ tho.t GTE':s :stanc11ng claim
dee8 net accurately retle~t the facts. HCI/WorldCorn point Que that
GTE has announced. that it will be able to provide long-distance
serviee in 1998 a3 • result of a~ranqeMents be~wp.en GTE ahd OW.at
Communication,. MCt/worldCom state that in this announeemenc. GTE
also st.at.ea that lts national networK would be "fully operational
next yedr" and. would put. GTE in position to "re.eh virtually the
ent:1re U.s. population." ~ Motion to Dismis. at: 4, citiDi
announcement released on GT&'s veb site
(htt~:IJww~-9te.e~i/new8/0S0'97.html). th~s, MCl/WorldCoro argue
that there is no baa1s tor GTE's ela~ that it may lose its ability
to qet wholesale access and advaneod .erviees from WorldCom and
have to pay higher prices to obtain serv1ce from Spr1n~ or AT'T.
MCI/WorldCom .1'0 note that in that same announcement, GtE stated
tha~ its new netYork will be an Advance~ ~ata network that will
alluw Gtt to 4evelop nQW sQrv1~es and tnt6%net offering to meot
customer need5. MCI/WorldCom emphaSize that this necwork does not
depend upon WQrldCom.
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MCI/WorldCorn also assert that GTE's standinc; elaim is not
valid becauee GTE has admitted that it has not. tried to buy
ad.vanced. services from worldCom. Citing Ms. Covey's affidavit

. submitted by"GTE, MCI/WorldCom arque that GTE has admittea ~hat it
has not decided. whether it \lill try to purchase services from
World.Com. MCI!WorldCom further ar9ue that the reason for this
statement by Ms. Covey is that GTE has decided to purchase such
serv1ces from Qwest Communications.

MCI/WorldCom furthar argue that AT&T and MCl do currently sell
to both wholesale and retail customers. MCI/WorldCom argue,
therefore, that GTE's argument that it cannot purchase services
trom another lonq distance carrier 1s inaccurate. MCl/WorldCom add
that:. the FCC's prohibitions on resale restrictions, along with
market pressure, en3ure that intere~change services are available
to all resellers on a nondiscriminatory bas1s.

As for CWA, MCI/WorldCom arque that CWA's assertions ot
standing are based. solely upon speculation that the effioiencies of
the merged company will result in fewer jobs tor communications
workers. MCI/WorldCom argue, however, that CWA is assumin; that
the two separate companies would qrow at the same rate that the new
merqed anti ty will qrow. MCI/WorldCom ar:9ue that due to the
efficiencies created by the merqer, the merqed entity will likely
create :iobs because it ~111 be more capable of successfully
competing against the ILECs.

In partie~lar, MCI!WorldCom state that CWA has nQt argued that
the merged company will spend less than the two separate companies
are eUttentl~ spending and investing in local loops and other
network and sales aspects of the business. MCI/WcrlaCom argue
that, instead, CWA arques that the merqQd company will ,pend less
in the futyrQ than the separate companies would have spQnt in tQe
future. MCI/WorldCom arque that CWA's position is based,
essentially, lJpon the arqwnent that the merged. company may not
employ as many people in the future than the separate companies
would if the separate companies are competitively successful.

Furthermore, MCI/WorldCom argue' CWA's claim that service
quality will suffer because of reduced acceeD :evenues is untenable
because service will be subsidized in h1qh cost areas by the
universal service fund, in accordanea Yith the Teleeomm~nications

Act of 1996.
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SaseQ on GTE's and CWA's allegaeions, MCI/WorldCom e3sert that
the allegations present-ed by CWA and GTE are insufficient to
es~ab118h stand1n9 under the Agr1co test for standinq. ~ Aqrico
Ch@m~sa~ Co. v. Department 0: Enyitonmental RegulatiOn, 406 So. 2d
4i8 (Fla. 2nd OCA 1981). MCI/WorldCom arque tha~ GT~ and CWA have"
not demonstrated that they will experience an actual injury from
the proposed merger. MCI/WorldCom assert that CWA and GTE have
only alleged potent.ial economic harm. that is merely speculative.
HCI/WorldCom argue that the courts have already established that
the type of harm alleged by CWA and GTE is insufficient to meet the
stanaard set by Aqr~co.s MCI/Worldeom state that the Commission
has also stated that such claims do not amount:. to su.bstant:.ial
interest. MCt/worldCom state that in Order No. PSC-94-0114-FOF-TI,
issued Janua:y 31, 1994, denyinq Best Telephone Company's protest
of a Proposed Aqency Action Order granting a certificate to Atlas
Communications Consultants, the Commission stated that

Nothing in Chapter 364, Florida Statutes, grant.s or
implies that competitive long 4ist.ance car~1ers have. a
legally cognizable interest in being free from
competitive injury. The actions of Atlas about ~h1ch

Best complains are thos~ of any normal competitor in a
competitive marketplace.

Motion to O~SmiS9 at 9; eit;~g Order No. PSC-94-01l4-FOr-TI, issued
in Docket No. 930396-TI, on January 31, 1994. MCI/WorldCom add
that if CWA and GTE actually experience any of the p~oblams that
they have alleged, at that time either could file a complaint.
HCI/WorldCom argue, ho~ever, that until an'actual problem arises,
the~e is no injury in fact. In addition, MCI/WorldCom assert that
this transfer will not, by itself, cause any of the problems
alleged by GTE or CWA. ~ Village Park ~Qpil, Hom' Association ~.

State Dept. Of Susine3s Bequlakign, SOE So. 2d 426 (Fla. 1st DCA
1987) .

5Citations in Motion to Oismiss to Amer1Steel Corp. V. Clark,
691 So. 2d 473 (Fla. 1997); ASI, Inc. V, 11,. Pub. Service Comm·,
334 So. 2d 594 (Fla. 1916); and Microtel y. £la. PuPl. Seryic~

Comm., 464 So. 2Q 1189 (Fla. 1985).
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MCI/WorldCom also argue that GTE and CWA ha~e not shown that
the proble~ they have raised are issues that a proceedinq under
Section.364.33, Florida Statutes, is desiqned to protect.
HCI/WorldC~m state tha~ this is a petition, filed pursuant to
Section 364.33, Florida Statutes, for approval of a transfer of
majority ownership control. MCI/WorldCom arque that Section
364.33, Florida Statutes, is not a merger review statute.
MCI/WorldCom asser't that t:his statute allows the Commission to
de~ermine who should be allowed to own ~eleeommunicat1ons

facilities in Florida; not to determine whether it is in the
"public in~erest/ for companies to merqe.

Furthermore, MCI/WorldCom argue that should the merged
companies decide at a point after the marger ~Q ~pply for or1ginal
certification in Florida, there would still be no basis for
rejectinq such application under Section 364.335, Florida Statutes.
At this time, however, the companies seek only to transfer
ownership of facilities throuqh the transfer of stock ownership.
MCI/WQrldCom ar9~e that such a transfer does not ~extend the zone
of protection confe::recl by 54lct1on 364 ~ 33 to issues othentise
beyond the Commission.' s authority." Motion to Dismiss at 10.
MCI!WorldCorn add that the Commission has already found that bo~h

MC!'s and WorldCom's certificate! and tariffs are in the p~blic

intere:llt. MCI/WorldCom arque that simply 1:;)ecauee the parent
companies that own the companies that hold the Florida certificates
mer98 does not chanqe ~he public interest concerns adares~ed by
Sect10n 364.33, Florida Statutes. The companies that hold the
certificates in Florida still hold the s~e certificates.
MCI/WorldCom assert that GTE and CWA would like the Commission to
conduct a review under Section 364.33, Florida Statutes, that the
Commission is wltho~t jurisdiction to conduct.

In addition, MCI/WorldCom state that both GTE and CWA aSSQ~t

~hat their interest is in pro~ectinq customers and ensuring that
competition is successful. MCI/WorldCom arque, however, that the
co~rts have rejected similar claims as not addressing causes of
ac~ion that the statute at issue was desiqned to protect. See
ameristeel, 691 So. 2d 473(F1a. 1997) and Fla. Societ~ Q!
Ophthalmglogy, 532 So 2d 1279(Fla. 1st DCA 1988). HCI/WorlQCom
arque that Section 364.33, l Florida Statutes. does not extend to
allow the Commission to acldress the economic and competitive
consequences of a merqer.
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Finally, MCI/WorldCom add thAt the n~e~Q~~ o.~ers grantin9
irit@rv8~t1o~ cited by GTE do not demon5t~ate that the Commission
should. qrQnt GT~ intervonQJ:: status in this p:-oceecUnq.
MCI/WorldCom note t~at these cases are dist.1nquishabl@ because
almost All involve si~uations wh~rein a tate or the policies of a
part1<:ular colt\pll.ny we~e b~1n9 es~abU.shed or altered ond t.he
intervenors vould have been directly attected by ~h8 Comm1asion's
action. 1'1Cl/Worlc1Com Sltat.e that only one, the Application for
Approval of Tn,nster at Certifieate from Twin coun~y Ut.1lity
Company to southern States Utilit.ies, Inc., Oockot No. 9S1339·WS.
involved a tranater of 0 ce~t1ficate. MCI/WorldCom a~iUe, however,
that the applteation was filed undor Chapter 367, Florida Statute~,

and the rules for transfer~ing ~erti!1ca~ions of water and
uaste~ater companies are si9nificantly different than ~h094

governing' a tran~fer of control under Chaptet 364, !"lorlda
Statutes.

For the !cregolno reasons. MCI/WorldCom request tha~ GTE's
Petition on Proposed Agency Action and CWA's Petition to Intervene
and Protest of Proposed Aqency Action. bQ d.ismissed. for lack of
st:.and1n9.

In it~ Reapon~e, GtE ar;ues that MCI/~orldC:om have no~ s~a~ec1

~ basis for dismissinq GTE's petition. GTE arques that, takinq all
ot GT~'s alle9ations as true, the Commission must find that GTE has
a substantial interest in this ~tter and ~houlQ, therefor@. deny
the motion to dismiss. ~ Yarn,. y. g'xkips, 624 So. 2~ 349(Fla.
1st DCA 19931 RAlph v, City of p'~9n. S"eh, 471 So. 2d 1 (19S3);
~nd Kelt y. NathAnsqn, 216 So. 24 233(Fle. 4th DCA 19G8).

GTE argues that HCI/WorldCom's potitign fer approval ot the
merger demonstrates ~hat Worldeo~'9 ptact1ces with reqerd to
wholAsalQ cervices and innovative features vill chan~e as a result
ot the merger. GT£ f~r~hex axgu8s that this will affect
competition 1n ~he wholesale market and will 1ntertere wlth GTE's
~bility to compete. GTE adds that the merger ~ill also alter the
.ntire tQlecommun1c4tions marke~ by removin~ a major compet1~o~.

ThUS, GTE arsueB there is not basis tor dl~missinq its petition.
Furthermore, GTE ar9u•• th~t if the Comm1s91on were to dismiss thQ

12
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pro~e~t~, then the commission woul<1 Elssen~i.ally be declcll_.:l'; that
effects on rdte~, serv1ces and c~mpatit1on are not within tt~ I:ualm
of the public interc3~.

GTj; also argu@s that it has ~taaci1n9' beciI\.l.se WorldCoru ;-.1 CiTro' 5.

principal wholesaler in florida. GTE asserts that WorldCc7 ~4.S an
indopendent :supplier that d1c not suppl~ long' <1istanea ~bc'd~:e;

thus, it had ince"~1ve3 to unclecb1d other IXCS to provide w~o:'t"',J_le

services. GTE a~9ues that if the me~9C. 1:1 approved. "c!"l ~(.~n'

will no lonqer have incentives to outbid other IXC:s, includlr.q I~CI.

CTE add:s that its contract. wit.h WorldCom doeo not al-.'H l:.:s
intQ~est in retaini.ng WorldCorn as an indepf!lndene supplic:'"~' G'rt:
state~ that under tha terms of the contract,

(el he o~l.1gat.1ons under the contract wil.l very shortly roo
longer ,t"un both ways. Although WorldCom will then :r:em~ir.

obliq&~e~ under the contract, nothing in the cont:r:a~t

will prevent GTt from purchasing th~ ~~m, lerv1ees f:~~

ancther provid.er, or, therefore, from re-ae9ot"ioting '';'"lt1

terms of the ~xisting contract w1th WorldCo~ (cr, indeo~,

from walkin9 away from the contrac~ altogethe~.

(Emphasis in oriqinal) .

Memorand.um in Opposition to Mot:ion to Dismiss 4t 5. G'n; t..:.-:t;·s
that because the conditions of the cont~act uill change anc It may
want to re-neqot:icte with WorldCcrn, i't has a ~ub$tantial ~:\-:1!;:'e:S1;

in the proposed merger.

GTE also arques that lt~ purchase of fiber fron QW8~~

Commun~oation= QQe:s not .lte.t" the need for W~rldCom to st&} ~~ the
market separate from Mel. CTE argues that WorldCom has al\la~'3 ':l£Hm
the leader in lowerinq pricQs for aervicca and that if ~c~ldCom

loses its incen't1ve ~o k••p prices low, Flo:i<1a consult\er! ..doll.,
ul~1m.a~el:t', pay the price. GtE also states that it \,lsee er-n..1r,cot:d
service and WorldCom has indicated d wil11nqness to "consider. I.\po:.n
request, a dA\"t!lopment schedulo and co.t for adc;11ng s~c:h tea t '_:e:s. "
Hemo~.sndwn in Opposit1on to Motion to cismise at 1. GT~ :"~<i tlt.~

that the market for enhanced services is lilcoly to b-: 'r,:;x"'(
competit.!VEl in. 1:.he near fut~r;e. GTt not.es 'that \lhile it. l ~ 1: r:\J.,a
tha1; Worll'1Com is not currently prOViding most. of these t-J: es c C
sel:vic;es, WorldCom' 5 early 1ndieaeiol\ that i,t is intere:'\":-:-d ill

p~ovid1nS enha.nced services makes it 1mportollnt to rot.ain W~ I :'d<:oln
in tho ma~kei;. If WorldCoID is no lonqer a true competito: I 1~~~J.~

arques th!.t other competitors in the enh4nced services marke t \.r:L11

13
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not feel any pressure to provide such services at a rea."onll:ble
price. ..

~TE a~3o arg~e3 that MCI/WorldCom have m1sapP4ied the leqal
standards fer oGta~lish1ng a sUbs~afttia1 intcreot in this
proceedlnq. GTE argues that the cases cited by MCI/WorldCom for
the pJ;oposit.1on that GT£' Sl claift\:3 amount to competit \ Vii) claims
which do not mea~ aa~ are distingulshable beclluae none of th@
inte~Qst8 presentea in thOle cases are comparable to the interests
asserted by GTE. GTE Dtate~ that i~ has not arqued here that it
has any right to be free from competit1on, as was arquQcl in
MierqteL Inc. V. Fla. eu~1is; See.,!;! eommispion, 464 So. 2d
1189(1985). GTE allo states that ~nere il no statute limit1nq the
Comm!~s1on's cUseret10n like there was tn _.;i,t"l Corp. VI
Cla~, 691 So. 2d 473(1997) and AS!, Inc. y. FlO Public Se;yice
Cgmmisoion, 334 So. 2d $94(19"). In this case, GTE arque. that
the pUblic interest standard gives the Commission b~oad a1seret1on
to eonaider all ma~ket ana eonsumer issue. that ~ay be involved.
AS a eu~tom.r/rQ8elle~ of WorldCom, GTE argues that its au~atantial

interestS are undeniable. G1t asserts that the test for
~ub~tantial interests should be applied broadly and that GTS ~hould

be allo~ed to pres~nt its case.

GTE further arques that potent1al eCOnomic injury can confer
standing as indicated in £10:id9 M,dical ASI'n et a1. v pept. of
Prof'seioDal Requlat1QD, 426 So. 2d 1112(Fla. ls~ DCA 1983). In
that case, GTE 3tate~ that the court .ovorturn,d an admin1stratlve
~ecision dismissing a rule challenge DY opn~halmologist8 for lack
of stanainq. The rule would have ello~~d optometrists to trQat
pQtie~t3 that would have, otherwiae, had to seek treatmen~ from ~n

ophthalmoloq1~t.'

Finally, GTE ariUes that MCI/WorldCom cannot arque nQW that.
th. Commission ~oes not have juris4iction to ~ev1ew ehe merqer. GTE
a~ques ~hGt this assertion is eontrary to MCI/WorldCom'e actions in
this c.se. GTE atgu@$ that the statu~e8 a~8 clear that the atanaa.d
of approval of & transfer of control is whether tho transfer is in
the putlllc interest, as set forth in Sectton 364.335, Florida

'GTE c1~es Sierra Club y. Mo~gD, 40' U.5. 121(1972); citing
Data Procesainq Service y. Camp, 397 u.s. 150 (1970); Barlow X,

·Collins, 391 U.S" l'9(1~;OOl And S~nqlttS2D y. Nult:, 428 u.s.
106(1916) .

14
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S~atutes. GTE arques that this 5ec~ion anQ the rules implement1nq
this sectio~are applicable to both certification proceedings and
to transfer- proceedings. As such, GTE arque, that MCI/WorlQCom
must now demonstrate that the merger. i~· in the pUblic interest.

In its letter 1n response to the Motion to Dismiss, CWA
asserts that MCI/WcrldCom have provided no evidence that the merqer
will benefit Florida consumers. CWA 41'ques that the evidence
suggests, in fact, that the merger will not be beneficial. CWA
further argues that there is no benefit .to Florida consumers of a
merqed private company that would remove customers from the public
switched network to its private netvorK, unless the merqed company
has plans to compete for business and residential customers. CWA
argues that KCI/Wo;-lclCom have not indicated that they plan to
compete in all areas; thUS, CWA asks that the Commission deny ~he

Motion to dismiss.

ANALYIS OF STArr

Pursuant to Rule 1.420(b), Florida Ru~es of Civil Procedure,
a pa~ty may move to dismiss another party's request for relief on
the ground that, on the facts and the law, the party seeking relief
has not shown a right to relief.

GTE's Petition and CWA's Protest should be viewed in the light
most favorable to GTE and CWA, in ,order to dete~mine whether their
request is cognizable under the pro"isiona of Sect1c:m 364.33,
Florida Statutes. As stated'by the Court in Varnt' v' D,wkina, 624
So. 2d 349, 350 eFla. 1st DCA 1993), "[t]he !unct1on of a motion to
dismiss is to raise as a question ot law the sufficiency of facts
alleged to state a cause of act1on. N In determining the
sufficiency of the petition, the Commission should. confine its
consideration to the petition and the grouncis as:serteci in the
motion to dismiss. ~ !lye v, Jeffords, 106 So. 2d 229 (Fla. 1st
DCA 1958'. Furthermore, the Commission should. construe all
material allegations aqainst the moving party in determin1nq if the
petitioner has stated the necessary alleqations. ~ Matthews v.
Ma~theH~, 122 So. 2d 571 (Fla. '2nd DCA 1960).

Applying the standard set forth above, staff is persuaded thac
World.Com's and Mel's joint motion to dismiss· demonstrates that GTE
and CWA do not have a right, under the law or the facts, to the
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relief requ@Bted in their petitions. Neither QT! nor orA he-v.::
demonst.rated. that thl!ir substantial interests will be affected b"(
'this p'r~ceecUng conducted pursuant t:o Section 364.33. FJ orida
Statut:es.

When a petitioner'a standing in an action is contested. t~~

burden 1& ~pon the pEtie1one~ to dsmonstrate th«t he Q008, in fac;.
have GtanQ1ng to part1eipate in the case. p;partm,nt of Bralth ~~

RehabilitAtiye Servis!, y, Alice p~, 3&7 So. 2d 10.S, 1052 (Fl~.

lat DCA 1'7'). To ~rov. standing, th~ petitioner mu8t demon.t:ra:~
that he ..,ill luff,r an injury in fact which is of 8'Uffieie:tt
imme~1acy to e~title him to 4 soct1on 120.57 hearing, and that h~s
oubetantial injury 18 of a type or nature Which the proeee~in9 ~~

c1a81gn.e<!. to p.ote<:t. Mr1co Chamisal C~'nv v, Department. 9:
tnyironmenta1 RegulAtion, ~06 So. 24 47B <P a, 2nd DCA 1'01) .

S~aff agre08 that ~he allegation. of CTS and CWA do not PIQG
the first pro~g of the Asr1,o t~8t. GTE's and CWA's allegatior.s
fail to demon8tra~e ehat either will .~ff~r an injury ~ faa~ whi~h

. 18 of 8~£ficient immediacy to Wlrr~t a Se~tlon 120.57 hQarift9
Speculation as to the effect that the merger of Hel and Wor14CQm
will have on t;he t:omtuatit!.ve market amounts to eonjectuzoe al:>cut
tutut"e .C1onomi.c:: etetrimeac. Such eonjec:tv.l:el ill too remotl"1 t:)
establish e~anding. !iA Am;ri8teel COrg, y. C.'rk, 691 So' Zd 473
(Fla. 1997) (tbrea~ened ~iabllity of plant and possible rQloc&tic~
do not eonQtituee inj~y in face of suffic~ent immedia~ ~c warran~

a aec~1on 120.57, Flo~i41 Statutes hearing); ~it1A~ Plori4A aociet·~

of Ophtbalmology v. eta;. BoarS 0: Qphome~, 532 So. 2d 1279, 12S~
(Fla. 1st D~ 1988) (some degree of 10s8 due to econQmic eompeciticIl
is not of sUff1~1ent immediacy to estab11sh standing). See al~

O~dG~ No. PSC-96-01SS-FOF-£U; e;tina Orgo. No. ~SC-gS-0348-FOF-CU,

Mareh 13, l~~S; ~ernat19nal Ja1-Ala~ Player; AssOC. y, flo.id p
fari-Mytutl ,emmis,ioij, 561 SQ. 2d 1224, at 122S-122G (Fla. 3rd ~
19'O); and Villa;. girt Mobile Home A~8oe1Itien, Inc. y. ~kate,

D,P;, of 8usin'DS &tqu1ation, SOG So. 2d 426, 434 (Fla. 1st oc~

lie", rev. denied, 513 So. 2d 1063 (Fla. 1'81) (speculations on ~hE

possible occurrence of injurious events are too remQte to warrant
1nelusion in the adminiotrative review pro~t88). Staff believes
tha~ this standard is Gqually applicable whether GTE is arquing its
8uD3tantial intClresttil as I oompetitor or as a ~U9tOm.UJ:". W
Ameristeel, 651 So. 2d 473 tFl~. 1997}',

"1 ~r1gt:.eel, a. customer Qt tlorida powe.r an.d Light (FPL) I

aS8ertea that FPL had b.eomA a high east pro~ide~. As a reAul~,

Am$r1steel aagurtec that it. continued vi~bility in the ma.ket ~a5

Hi
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GTE argues that the c:ourt.s have determined that potent.ial
economic 1n1ury will confer standing. ~ rlor1da Medical
As~ociat1on'et a1. VL Departmeot ot P;ofessioQal Regulation, et
.A..l..a.., 426 So. 2d 1112 (Fla. 1st DC~ 19B3). However, that c:ase
involved a rule challenge and the standing determination therein
was specifically c1istinquished by t.hat same eou~t a few years
later. ~ florida Soci'ty of Ophthalmgloqy y. St.;, Board gf
Optomltry, 532 So. 2d 1219 (Fla. 1st DCA 1988). In [10;1;1 Society
pf Ophthalmolo;y, the Cour~ applied the 6gri;g test fer standinq
and found that the Society of Ophthalmol09Y failed both prongs of
the test. In so finding, the Court seated that some degre8 of loss
due to ec:onondc competition does not sat.isfy the "iftIft\ediacyH
requirement of Agrioo. ~ at 1285. The Court further stated that

Since appellants have shown no zone o~ int.res~ personal
to them that would be invaded. by the ee:~ific:atiQn

process, .thQY have no stan~ini to contest ~he Board's
decisions on the applications generally. ~ ASIc In~

X. Florida Public Seryice CODlJIrl,ssion, 334 So. 2ci 594
(Fla. 1976) •.•• [W]e appro~e the denial of appellants'
standinq based on the allegations of economic injury upon
the rationale in A9rico Chemical CO. V. Department of
Requlation, 405 So. 2d 478, and Shared SQrvices, Inc. v.
State, Department of Health and Rehabilitative Services,
426 So. 2d 56.

I£.a. at 1286.

The Court then dist1niUisned ~orido Medical AI'9ciat~on et 11. v.
Departmen~ ~f Prof"lional Bequlat~on, et 11. stat1nq that

In rulinq that the petitione~s in that CAse had standing,
we explicitly noted that the fact that petitioners
challenqed the validity of the proposed rule as an
invalid delegation of legislative authority diatinquished

threaten.ed ~nd it might have to relocate. Ameristeel further
asserted that this might, ultimately, have a detrimental affect on
the loeal economy. Amerieteel argued, therefore, that. its
substantial intereste were affected by the proceedin.g to approve
the proposed terr1eorial agreement between FPL and JaCKsonville
Electric Authority because, under the agreement, Ameristeel would
remain a customer of FPL. The Court found that Ame~18teel met
ne~ther p~ong of the Agrieo test. ~ at 476, 417.
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the case from A9Z~CO Chemic~l Compan.y v. Depl2rtmen-:: l;lf

Environmental RQgulation. . . •

~ at 129'7.

ThiEl case does not tnvolve a rule challenoe: th8~efo::e-. :Il:ar!
beli• ..,.. that the Agri~Q test is applicable to d8~.rlT1rte ': he
standinq of GTE and CHA.

In 4dd1t1on~ staff .grees with Met/wo~ldCom that the r~mHrcus

Commission Ot~ors tha~ GTE haa c1ted to support its s~A~~~r.i in
thi!l proceeding al:e all cUst.1 "9'ui,hable. In nearly al:. ("of the
cases, a rate or policy was bein; estahlished O~· altexod, or the
application of a npv market co~petitQr was be1nq eon.1d~rGd. 1~~s,

t.he intervenors would have been directly affected :~ ~~e

Commission':J action. In this caso, ho'wevo;r;, ~here is .,0 Ml....
entrant in the ma:ket, nor is there a1'\Y requ;.t fOt altl2 t at:in!"
tr4nsfer, or modification of &ny certifioai:tu held by Wer ... ;COlf\ or
HCl. Staff also aqree. with HCI!WorldCom that the Applic:a't.l:;n for
Approval of TranstRr of Ce~tif1catc from Tvin Coun.t:t lU 11t:y
Company to SOI1~he~n States Utilities, In~., Oo(;ket. No, 88~ J;9·.·'6t't,
15 dist.inguishable because t:hat case involved gsu;t1t1,c81:1c;1 U1·'dF.-r'
ChClpter 367, Flod.doll S1:atuttl:i. This oase cloeo not ,,'Vt~,.lve

ec~tificat.iQn, nor doe, it involve the t:rllnsfer or moditic~~,~·,n cf
Ii certificate.

Staff notes that at the Commission's April 6, 1999, rt=iEm·:ta
Conference, the COl!l%t\i•• ion cletermint!d. that ~he MCI and. F:::·2~. ;11;,1
have standing to pro~ast Order No. PSC-97"1347·roF-TP 9t~ntir.;r

S""llSouth SSE, Inc. an ALEC certificate. '1'hat deci3ion. .i l f.:O ill

d1St.inquishable from this case for seve:-al reaaons, r irs,:. ':hli!
ent~y of SSE, a new competitor, int.o the loeal maz.ket \'c.lIJ:'ti

directly a"ec;t MCl and FCCA' B me1lU:lera as compet.ing ALECs liCI
further alleged that under the Act the Commission must rev:..t.,; l:hu
application to en:nlre th~t there is not abuee of market po~~r o~'

the ItEC in it.s r8lationah1p with ics SUbsidiary, SSE. !~I t.:ds
caoe, thero 15 no alleg-sc! abuse of monopoly power by an ILE,:: t:·14t.
voulcl au.thorize the Commission to take action unde! ':hl!·
T@lecornmunication~ Act ot 1996. Finally, Bol150uth as!!: is e~~k:.lng

certification from the Commission. Mel and WcrldCom a.e nC 1 ,

Reqa:-d.inq GTE'S specific fact.ual aS3ert10n3 'tha~ as a r "'~'l.IJ.t

of the rnerger, WorldCom w11l no longer have any incentive tc o~l'"r
di:9counts on ita ....holesale serv1c:~l'I, staff doee not believe cr.e,t.
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this alleqation demonstrates that GTE will suffer an injury in fact
of 5ufficie~ immediacy to warrant a hear1nq. Both parties have
stateQ that· GTE and WorldCom ate currently parties to a multi-year
contract •. GTE has further stated that ~nder this contract, GTE
will soon be able to neqotiate with other providers, including
WorldCom., if it 90 chooses. worldC::om will, however, remain
obligated under the contract. GT! argues, therefore, chat it has
an interest in retaining WorldCom in the market as an independent
competitor so that it can try to negotiate .a new, better wholesale
services contract. Essentially, GTE seems to argue that the
Commission should retain the market at status quo 80 that GTE's
ability to negot.iate future contracts with World.Corn '-'ill not
change. Thus, it will be able ~o compete 8uceessfully and able Co
better position itself in the market in the future. Staff
believes # however I that the eontract between Worlc!.Com and GTE
protects GTE from any price increase in WorldCom.' s wholesale
offerings.

In addition, GTE's aasercion that tt may choose to cry to
negotiate a be~ter contract with WorldCom in the future is itself
speculative and does not demonstrate that GTE will suffer a harm of
sufficient 1mmecS1ac:y to warrant Ii hearing. Furthermore, other
variables can and may impaet GTE'. ability to negotiate a better
deal with WorldCcm in ehe future. Staff does not believe ehat the
merger of Mel and WorldCom can be defined as the sole event that
will impact future negotlatiQns between GTE and WorldCom. Thus,
staff does not believe that GTE's allegations regarding its ability
~o negotiate future contracts with WorldCom demonstrate that GTE
will suffer an injury in fact of sufficient immediacy to warrant a
hearing-

G~E alao alleged that the merger will, in effect, eliminate
from the wholesale market _ competitor that had demonst.ated a
willingness eo provide enhanced Gerviees. First, staff does no~

believe that the ~lossM of a competitor in the market, in itself,
demonstrates a harm to GTE. Companies drop out of markets quite
frequently for & variety of re&acns. Althc\lg'h the loss of a
eompetitor may have an impact on other markee participants, as well
as that competitor'. customers, it doee not necessarily have a
hamful impact. AI) noted by both parties, there are other
competitor. in the wholesale market ready to fill the gap, and GTE,
as a customer, ie specifieally prQtected by the contract between
GTE and WorldCom.

Finally, regarding enhanced service. offerings, staff notes
tha~ both parties agree that GTS has not yet tried to purchase
e.nhanced servicC!8 from WorldCom. GTE: stDt-e. only that ...
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WorldCom has shown itself willing to consider, upon requelJt, a
development- schedule and coat for adding 8u~h feat~res.R

Memorandum ·in Response to Motion to Dismiss a.t 7. GTE argues,
therefore,· ~hat WorldCom must be retained &c an independent
competitor to ensure chat there is sufficient cQmpecit1ve pressure
to encourage the timely prov il1:1.on of enhanced. servioe. at a
reasonable price. Again, staff n01:es that there are other
competitors in the wholesale market, such as QWest Communications,
Who appear capable and willing to provide enhanced servic:ee.
Furthermore, WorlaCom is not cu~r8ntly providing enhanced aervi~es

to GTE and has cnly indicated a willingnea8 to consider development
9ched1J.les and oosts associ~ted with providing such services.
Therefore, GTE would experience no actual harm if WorldCQm we~e to
recede from its apparent intent to begin providing enhanced
services.

In addi~ion, even if the merger di4.not take place, i~ is
possible that WorldCom c01J.ld determine that it 18 too costly to

. provide enhanced serviees at this ~lme. Thu8, staff believes that
the link between the hams alleged Cy GTE and. the p~posed transfel"
of control is tenuous, at best. Even t.aking all of GTE' 8
allegations as true, GTE has not demonserated tha~ GTB will Buffer
injury in face Which is of sufficient immediacy. to entitle it eo a
Section 120.57, Florida Statutes, hearing. ~ Order Approving
Tran.fer of Control (MCI/WorldCom), issued Mareh ~O, 1998, by the
North Carolina Utilities Commission, in Docket Nos. P-141, Sub 34;
P-283, Sub 20; pelS', Sub 29; and P-474, Sub 5. See al.o Entry
entered December 30, 1997, in Case Nos. ~'-1580-CT-ZOO and 97-1581
TP-ACO, by the Public Utilities Commission of Ohio, declining to
set MCI/WorlaCom merger for hearing, and, thereby, rendering GTE's
petition to intervene mooe.

Ag for CWA, it primarily alleges that the merger might have
detrimental affects on the market, apeeif1cally Internet access.
CWA d.oes not, however, id.ent1fy how these particula.r conc~rns

relate eo CWA'S interests. The only allegation raised by CWA of
the impact that: the merger will have on CWA and its members is that
the merger may result in a decrease in jobs for CWA workers in
Floriaa. CWA can, howaver, only speculat~ as to the long term
effects the merger may have on the market, and, ultimately, on jobs
for communications workers. Staff believes that such conjecture
regarding future economie harm or possible loss of jobs as a result
of increased. business efficien~y is too remote to eeeablish
standing in a proceeding conducted pursuant to Seetion 364.33,
Florid.a Seatutea. §.!.I. Amerist;eeJ., 69l So. 2d at:. 477, 4.78.
Therefore, taking all of CWA'a allegations as true, CWA has not
demonstrated tha.t it wl11 Eluffer injury in fact which is of

20



OOCK~T NO, 971~04-Tf

OATE: APRIL 16, 1919

Qu£fi~ient i~Qia~y to entitle it to a ~ec~ion 120.57, Florida
Statutes, hearing.

Although it i. sufficient to deny ~tanding for failing tg meet
one prong Of th@ Agrieg test, Dtaft alaa 40el not believe that the
a.llegations of either GTE or <-"WA ~I'e Qf a type designed to be
protected by proceed~ngs to approve a trAnsfer of control purs~ant

to Section 364:.33, Floria StAt.utes. Section 364. ~ 3, Flor1cla
Statuto., titled Certif'cate of aeceelity preregu1e1te to
construction, op,ration, or control of telecommunications
facilitieS, atatea

~ person may not begin the construction or operat1on of
any teleeommunieaticus f.u:ility, or 4ny extension therecf
for the purpose of prov1ding telecommunications derv1ces
to ~h. pUblic, or acquire ownersh1p or control ~hereof,

in wnatever manner, 1nclu~ins the a~qu1B1tion, transfer,
or &.s1~ment ot majority organiaation control or
C!ontroll1ng st.oc:k o"'ZleJ:'ship, without prior appzooval.
This seet10n does no~ requ1re Approval by ~he commission
prior to the construet1on, operation, or extenaion ot a
faeilit:y by a certif1c:ated. cOmpllny within it"
ce.:rt1f1c:ated ar@ nor in any wa.y limit the commission'-s
ability to review the pruc!eney of Slugh cOrJ.st:'\lcticn
programs for ratemaking as proviQed ~n4er this chaptQr.

GTE ar9~e5 that MeI an4 WorldCom must prove that the merger is
in the publiC interest, and that the Commi'~ion should proceed with
this ma~t4r and. require Mel and WQrlc1Com to demonstrate, in
accordance w1~h Seetion 364.335(2) and (4), rlcr1d4 Sta~ut@s, and
Commission Rules 25-24.413 and 25-24.730, Florida Administrative
Code, that the me~ger 15 in th, pUblic intere.~. CWA ra1uea
s1m.11ar public: intoereat c:oncerns. MCI/worldCom have nQt:, however,
filed a petition for a a.v certifica~e to operate 1n Florida, nor
do they seek to transfer or modify any c:ertific4t.e ch.~

sUDsid1ariQs of e1chor company currently hold. in Florida. Staff
adds that the Florida. Suprem.e Court haa IiIt.ted that Section
364.335, Florid4 StatYt~8, 1s a cert1fteation 8taeute. ~ Florida
Interexchanq~ Catrier, As8os:iat~9n v, Bear4. 624 So. 2d 2~e,

2!O(Fla. 1993) _ Seetion 3'4.)35, Florida Stat.ut.es, ~nd the rules
implement1nq that. sec:tion are, therefore, inapplicable in this
instanee, as arQ the ~ublic: intere~t rQv1e~ standards set forth
therein.
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The plain 1ansuag8 Qt Section 364.33, FloriQa $tatutGS,
cont.atns no" putllic: interelt standarc1. Staff oilso e.CJree~ w.i.th
MCI/Wgrlc1Coln that t.his oeotion j,~ not a merc;er !'~viQW Gtatu~e.

Section 364.33, florida statutos, give~ tho Commission jurisdt~tion
to appro~e the transfer of con~rol of teleeommuni~ations fdc1lit1es
tor the ~urpose ot providinq service to flo~ida eonsumor~. Mel ana
WorldCom are not applying to operat'! facilities in the state.
HCI/WoxldCam, instead, seek approval to t~an5ter contY-ol of one
eompany that does not d1rec~ly operate facilities in this st.ate to
anotAer ~ompany that also does not d1r~ctl~ ope:ate facillti8s in
Florida. Staff believes, therefore, that. the review that GTE ana
CWA have both asked tAe commiDsion to conduct is beyond the 8COpC
of Section 364.33, florida Statute.. The review that GTE and CWA
appear to seek i~ 4 revi~w un4er Seetton 3'4.335, Florida Statu~es.

which is inapplic:able in thi~ ca~e. GTE and CWA have, thGrefore,
failed to demonstrate that. the injurie5 each has alleged is a
s~Dtanti.l 1nj~ry of a type or nature which a proceeding undQr
seet10n 3'4.33, Florida Statute., 1s designed to protect. AgricQ
Chemical Company y. DtRlrtm.nt of Eny~ronmantal Regulaeign, 40' So.
2c! ",e" (11.. 2nd. DCA 1981) •

ru:the~ore, st~ff notes that the subsidiar1e~ of the merqinq
entities that hold Florida certit1cates W111 continue to hold the
saroe, unmodit1p.d ~ertificate9, and will cont1nue to 0pQratQ ~ndor

the applicable certificates and t~~iff~ until a cha"ge is
requo~ted. At thi! time, however, tha ccmpaniea are not requesting
any ehanie relating to a flor1da 5uhsidlary or any tranefer ot
con'trol of a rlorida certific4te. The onl:,' transfer involve~

majority con~rol of the pa~en~ ccmpan1e5.

Fer the fo~eqoing reasons, staff %a~o~enda that the Joint
Motion to Dismiss GTE L>et.1tion on E'roposa.d A,9Qnc:,' Ac~1cn3 and
Request. tor SAetion 120.51 Ho.ring and CWA Petition ~o Intervene
and Proteet at Proposed ~qency Action filed oy Mel anQ WorldCom Oe
qranted and Order No. PSC-98-0125-FOF-TI should be made final and
effective the date ot the vote at the Commission's Agenda
Conterence _ £"'en t.aking all of the pet.i~1onars alleg'ationa a3

true, GTE and CW1\ have failod to demonstrate =tanding in this
proceeding.
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ISSQI 2: Should this Docket be closed?
c

IICQMMZMDATIOH: Yes. If the Commission approves s~aff's

recommend&tion in Issue 1, GTE's outstanding Petition to Intervene
in this proceedinq will be rendered moot. As such, no other issues
will remain for the Commission to add:e5s in this Docket. This
Docket shOUld, therefore, be closed.

IlAlI AB&LXSIS: If the Commission approves staff's recommendation
in Issue 1, GTE's outstandinq Petition to Intervene in this
proceeding will be rendered moot. As sueh, no o~her issues will
remain for the Commission to address in this Docket. This Docket
should, therefore, be closed.
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